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Slf ' Second Substitute Appeal Brief under 37 CFR §41.37 

Tbis Second Substitute Brief is submitted in response to the Notificati ™ ^ l9 ' 
2006 of a defective brief. The new Brief is identical to the original except cUm* 20 is now 
mdicated as withdrawn and not claim 21 . The typographical error .s sincerely regretted. 

(i) Real party hi interest. 
Barbara Jennings 

(ii) Related appeals and interferences. 
37CFR§ 41.39 (c)(1)(H) 
None 

(iii) Status of claims. 
Claims 2, 3, 5-7, 13, 14, 18 and 21 have been finally rejected pursuant to an 

Official Action dated December 23, 2005. Claims 8. 9, 12, 1 5- 1 7, 19 and 20 stand as withdrawn 
ftom consideration. Claims 1 , 4, 10, 1 1, 16 (seeond) and 17 (second instance) have been 
cancelled. Claims 2, 3, 5-7, 13, 14, 18 and 21are the claims under appeal. 

(iv) Status of amendments. 
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Them have been no amendments filed snbsequat. - *• «-» «*— ■ 

(,) Summary of claimed subject matter. 
The following is submitted to comply with foe retirement for a concise 
explanation of foe subject matter defmed in each of the independent claims involved in foe 
^.mfeningf. foe specificanonhy page and linenumber and to, he drawings by reference 
chamcrem; and for ench independent claim involved in foe appeal and for each dependent clatm 
.rgued separately, and foe sfrucfure, material, or acts described in foe specificanon as 
copending to each daimed funcdon wifo refemnce fo foe specification by page and line 
„„mber, and fo foe dmwings. by mfemoce characfers 37 CFR 41.37 (c,(.,(v). Ttat, «. no claim 
« of means plus function and step plus function under 35 U.S.C. 1 12. sixfo pamgrsph. 
Claim 21 is in independent form and recites: 
"A garment used by a caregiver to manipulate a patient, said garment comprising:" 
See Page 1 lines 9-13 and page 7, lines 15-17 

"a garment body --" 

See reference character 14, Figure 1, and page 7, lines 1 5-20. 

-According to one aspect of the present invention, as shown in 
Figure 1 there is provided a garment 10 used by a caregiver to maculate 
Aeoatient, illustrated and identified by reference numeral 1 2. The 

Sudes a garment body 1 4 including ^nt ga^en po rtlon 
ToFand a back garment portion 10B constructed and arranged for 
^ingSLea 12F«d back area 12B of the patient from at least a 
waist line area 12W of the patient." 

-including a front garment portion and aback garment portion --" 

See reference characters 1 OF and 10B, Figure 1 and page 7, tines 17-20. 

-The garment 10 includes a garment body 14 including tront 
garment portSToF and a back garment portion 10B «"*££S£t 
arranged for traveling front area 12F and back area 12B of the patient 
from at least a waist line area 12W of the patient. 
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lin e .» U, . * - • « - *— * ^ ^ *" 

„e W ee„ m fro* g-en, pon.cn - s*d ^en, poniop P^S •«* - 8™» 
araof ^ P aU CT , B ^^ ga n»c„,Wyin.d^onpcn^ai C » 1 ar. 0 saia» ai s, li n= 


area; ~ M 


See reference characters 12F, UB, WW. 16 and 18, Figures 1,2, 7A, 7B, 8A, 8B, 9A, 
9B, 10A and 10B; Page 7, lines 17- page 8, line 4; Page 8, lines 7-12 and page 1 1, Hnesl -11. 

♦The garment 10 includes a garment body 14 including front 
garment portionl OF and a back garment portion 1 OB co ns^c te4 -d 
SwmKed for traversing front area 12F and back area 12B of the patten 
W^ieSrUist line area 12W of the patient, ^ 8^ 14 » 
^vided with extended garment portions 16, 18 and 2 movable mto 
positions to cover e.g. traverse at least part a patient and forming a 
Sm^Tbody interconnection between the front garment pomonl OF and 
Xck Earment portion 10B. The extended garment portions 16 18 and 
£££ Insufficient to anchor the front and back garment portions 
about tne gaWnt waist area 10W in at least one directs perpenmcular to 
the waist line area 1 2W of the patient. The waist line area 1 2 W 
clonus substantially to the waist line area 10W of the 8?™""- ~ 
COrTe$P °. The rtion8 16 ^ 18 ta the embodiment shown in Figure 1 

take the form of a right tail portion and a left tail portion V™**™+ 
Z groin area i.e. crotch of the patient, m other embochments described 
heXfter the portions 16 and 18 take the form of ttouser leg porUons 
preferably witha releasable leg closure structure extending about the 

"F^Tand^B are front and back views, resp-tiv^fa 
, ~ JJzZTlQ for a male patient 12 (shown in Figure 1). Figures 1 OA 

onow gaSeS 70 Swer garment 70 has a cutout 72 in the crotch area 
topS^mpreSfiion of genital organs of male pattent 12. An 

K^«*74 which in this embodiment is sweat shorts, is visible in 
U F £C 7 5 ft X Tpr^ntly preferred embodiment lower garment 
wS^bte ing inseam 76 to facilitate removal of undergarment _74 
for tfk** Low* garment 70 is also re closeable along inseam 76 by 
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nr t»r«k and looo fasteners such as 
devices such as hooks, snaps, zippers or ma loo P 

Velcto." 

uul portion to form interconnections with said garment body. 

See refeence chafer, 22, 16, 18 and 76; Figures 1, 2,3, 10A and I OB; and Page ,, 

lines6-4,page 11, lines 9-11. 

known brand name, ^jj'^ 5 ^^^ ^5 t^i^^^^ ^o^^^ieis (not shown). For 

fastening devices 1 54 be reinforced openings." 
••end, a pUnruity of h^dheUb on aaid grcmen. body for use by a caregiver to manipuUCe said 


patient." 


. 3q A'y t o. Fieures I 2 3. 13A and 13B and Page 9, lines 19- 
See reference characters 38, 42, 152, Hgures i, z, j, 

20, Page 9, line 22 to page 10, line 8. 

"Garment 10 further includes lower front handholds 38."--- 

"Garments 10 and 20 also comprise upper side handholds 1 40. 
Garment^^ comprises lower side handholds 140 disposed adjacent 
b^edl^garment 10. In the embodiments illustrate^ handholds 
Va tZ M 42 150 and 156 each comprise parallel openings defining a 
^^twl^Ap^ 

u^Hgures 13A and 13B. Figure 4 illustrates a plurality <£«£™"« 
and skin of the patient 
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Claims 2, 3, 5-7, 13, 14 and 18 are in dependent form. 
Claim 2 recites; 

-h. ^ «- <■*— *° rt — ,eBponioM and 

devKes op^re — - »— — — — * Cg fM 

reattachment of garment margins along said inseam." 

See referenoe ct»»ctor 70; Figures M. 9* .OA and 10B; and Page 11. Ita. Ml. 

eenital organs of male paUcnt \l. An uno^u 

sweat t^i«^7o1 5 ^ 

snC. -PP- « hook and loop fasteners such as Velcro. 
Claim 3 recites: 

-The garment according to cl»« 21 further including shott ttotaer garment .eg porUona having 
« opening in a crotch area to avoid compression of genital orgtnra of a ma.e patten," 

See reference character 72, Figures 10A and 10B and pw> 11. Hoes 5-6. 

-Lower ganoen. 70 has a cutout 72 in the crotch area to proven, compression of 

genital organs of male patient 1 2." 

Claim 5 recites: 

-The g^men. according to cttm 2. . wherein m garment ^ - — of . son. fchric 
for patients who generalty remain in bed." 

See reference character 14 and Page 10, lines 10-1 1 - 

"Unitary body 14 may be formed of a soft, quilted fabric for a male patient 12 
who generally remains in bed." 
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Claim 6 recites: 

for a patient." 

See reference character 14 and Page 10, lines 1 1- 13. 

SSSLm. Mesh fabric may be used for disposable garments. 
Claim 7 recites: 

aaid fton, prt PO^ '-"passage of each of dista, end of said ngh, .... portion and said 
distal end of aaid left tail portion, back on itself .." 

See referenceeluracters 22, 16 and 18 Figures 1, 2 and 3 and page 9. lines 7-13. 

•^ispte^pre^^^^^S^^tS^f 
cad 17 of left Oil portion 16 is drawn *™*«£$Ki£u known brand name. 

fastened back on themselves." 
Claim 13 recites: 

-I* garment according to claim 21 wherein said garment body includes side garment portions 
between said front garment portion and said back garment portion, and wherein plurality of 
n^holds further includes at least two handholds disposed on said side garment portions." 
See reference characters 40 and 140; Figures 1,2 and 3; and Page 9, lines 21-23. 

-Garments 10 and 20 also ^^^^ ?™£™ C ' 
comprises lower side handholds 140 disposed adjacent bottom edge o g 

Claim 14 recites: 

•Tne garetent .ceding to Cain, 21 wberein at lea* one of said handboids are fanned in said 
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^ and ^ . P* of pa»«c. openings «— • » *• — ^ «" ^ 
by a caregiver." 

aa a* ah a? and 100- Figures 13 A and 1 3B; and Page 10, 
"See reference characters 44. 45, 46, 47 ana iuu, r. K «. 

lines 1-3, page 11. line 22 to page 12, line 2. 

-h the embodiments illustrated, handhold, 36, 38 40, 42, 1 50 and 156 each 

comprise paraUel openings f^^^y^ployed at any location on any 
"Figure 13A shows ah ^^^S es par £, c openings 45 cut in fabric 
-bodimen^^^ P^feU, handhold 44 

100. Parallel openings 45 define str a P „ 
includes stitching 46 to strengthen handhold 44. 

Claim 18 recites: 

-ft. g^en, according to ctaim 21 wherein sain p.uraHty of handhold, includes a. .anal ona rigid 
member in aaid garment body for proving a gHp by a caregiver ,o manipulare a pane.." 

Saa reference ch.rac.ara 90, 92 and 94; Figure. 14 and 15; and Page 12, linas 10-13. 
"Figora. 14 and 1 5 uluatt*. an alternative behold IM MM* jjPJ^g, 

(vi) Grounds of rejection to ba reviewed on appeal. 

a, br0 ao issues presented in thia appeal « whether the sobjec, maner of die 
present invennon « patented in prior an references and whether Ore subject matter ofUte 
^ invention and a plot art reference la such th* the aubjec, tnarter of the presen, invention, 
ttfccn aa whole, woo* have been obvioua at the time of the invention ,0 one skilled 

Mo« panUeuWy, ft. issues am anticipation under 35 U.S.C.S102(b) of cUinrs 2, 
3 5. 6. 13, .4. Ig mi 21 by fanning. (US 6,230,329) (hereinafter iennings); anucipauon under 
3 ' 5 u.s.C.S102(b) of cbumlS by Harlem « al- (US 5,799,328) (hereinafter Harlem) and 

r^^u^afU^teJecnra.^"'-^^^"^'^^™ 0 ' 
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obviousness under 3* UM*«* - — ' - lUS OT9> 

Jennings). 

(vii) Argument. 

The fcndamcntal basis of this appeal resides in wMs belief*,, the Jennings 
ffid Hariem recces HI ,0 provide • anticipant disclose or an obvious suction of.be 

recitation in parent claim 21 of: 

«-a rfcA. tail portion and a iefi tail portion forming a B^^body 

The Jennie rcferenee is appends prior patent Claim 2, is ,o a combination of a garment 
boo, having handholds; front and back portions in.erconnec.ed by the aforesaid righ. and left 
portions to anohor in a direction perpendicular to *e waisUine. 

The acumen, of the rejection of claim 21 rewrites the lenninga specification by 

^ongly identifying "a right uil portion 24" and "a left tail portion 24". Factually Jennings 

discloses a flap 21 having a See end 24. Column 3, toes 30-40 describe: 

"An elongated tail flap 21 extend, downed M*j ^KS-te 
hody portion .4 cenbnlly b«woenleg ^ ^^'^^rt rotation along a 

The rejection wrongly attributes • J^^S^iSLilS through the groin area of the 
^gu«s 3 and 4).- ' (Pages 2 and 3 of the final rejection) 
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i. »k» t«irhine of the operation of closures members on 
A perusal of the Jennings reference reveals the teaching ot tne oper 

the flap 21 as: 

.hc £nnent lObehind, a. '^"^ZTJ^^^om b^kiofrm.anitke 
*efr< X md24 or/lap 21 then* bright rftaighmess. When 

JZ. — »™>^i HZ?* " TO Column 3. lines 46-52) 
being worn, the garment appears as in nvjo. ^ 

ta view of the ft*** * «• tamper » — P— *• J-*» * 

— one MM in me art ,„ provision of two lai. portions and ,„ and artang. a. 

»fl portions aa recn* in AffdW — « — A ^" a " , • 8 — " " 

error ,o resort ,o hhrdsight use of Appellant's invenbon is « reeonsuvct ft. prior art reference. 

The Harlem ref^ene. ia relied on as the basis <br «he rejection of daim 1 8 as antieipaed. 
This prior art reference clearly flnls to diselose Ore sfrucmre oftb. combinabon of arigtt « 
portion and a .eft *il portion fonning a garment body in—cbon b«ween said fton. gannen, 
p^on and said hac* g»men. portion aa recited in paron, cWm 21 of claim 18. Harlem **_ 
pants of a garment having a different construction: 

"Referring to FIG. 1 , there is shown one preferred embodiment of the pwwl 
, *!™ g t i n Tne exemplary embodiment shows the present invention garment 
invention garment 10. Tfte exempary «. z»<,po«> o/./ie 

The absence of left and rig* tail portions _ be duly noted and partienlari, tbe aolnrion to the 
problems hfcnbfted b, .be pre«n. invent for .ecompUshiog an in— ebon beeweon the 

flon, and re« portions of the gannen, thxough the gntin areaof the patient Th. conabucbon of 

the paints 14 in Harlem ia common, as for example: 

n*. pur* ,4 -so nae a crossing flap M bj-M dre w^>me ,o f * ^ ^ 
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36 below the crossing flap 34 both include hookand ^"l^^ 
loop fasteners on both the wai^ = flap 34 and fly36 gn£ ^ £ 

on^ne hand." (Harlem Column 3, line 66 to column 4, hue 9) 
The disclosure of the grasping tabs 44 does not address the problems identified in the 
specification and addressed by the present invention at page 3, lines 1-13, namely: 

"Yet another object of the present invention is to provide a garment for 
moving o ^Ste patient, the garment bavin* £ bifurcate portion for 

passing through the crotch of the patient to prevent discomfort 

passing ™£ * f h t mveimon i s to provide, for a weak ot 

p^lyz* ^£ having separate top and bottom Portions, the porUons 

having handholds to facilitate moving or positioning the paUent. 

It is an additional object of the present invention to provide, for a weax or 
paraly^ rn^e pa^Lt, a boUom garment having handholds and a bifurcate 
Sonpassing through the crotch of the patient to proven discomfort 

Still vel another object of the present invention is to provide for a weak 
or paml^^afient, a bottom garment having handhoWs and a bt umate 
poS passing thought the crotch of the patient to prevent discomfort, the 
bifurcate portion including a pair of tail portions. 

Wholly failing the objects of the present invention is the provision of grasping tabs in the 

otherwise conventional pants 14. See for example Harlem Column 4, line, 10-22: 

"A key feature of the present invention garment 10 is the use of grasping 
tabs on utebSh^ortions of both the shirt 12 and thepan* ^hv die shown 

!^««^s40 H it is desirable that the grasping tabs have a hoop 
S& T°: s taped configuration or -^-^^ 
£*plng tabs 40, 44 to be easily grasped and pulled with one hand. 

M accurate determination of the scope and content of the Jennings reference as 
well as the Harlem reference as required by the Supreme Court in Graham v. John Deere 148 
tJSPQ 459 is clearly lacking. The argument of the rejecUons of all the claims 2, 3, 5, 6, 13, 14, 
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, 8 and 2> ass*s a art*, ofpans VP^ng in ft. Appd.^s claim, is shown in ft. 
Jmning3 The conftinauons « no. discing sinoo .no prior « M. ft ttrt or 

^oso ..ft and righ. lai. portions, lb. — posinon , *. in ft. ^ of ft. **- - 

claim 18 based of the Harlem reference. 

Appellant', elaim 7 stands rejected as obvious over the Jennings reference 
^though additiona, prior art is not cited to support the conclusion of obviousness. The rejection 
acknowledges that: 

"Jennin«s fails to teach a left loop and a right loop disposed on the front 
^/p^or P^. of e«K of ft,U, or ft. n^™^, 
distal end of the left rail portion, back on itselt. (rage run^-p 
rejection) 

This section shoold b. r^rsrf in view of ft. improp* inftrprdsUon o f ft. innings refcrene. 
conning ft* tm, is disclosure of l.ft and righl M portions in ft. following 

paragraph of the final rejection, 

w.n. p^^Ac n Nrt rthl a ke>iTnrV-rti.ipfr SUPP»Y hip. 33 

USPQ2d 1496 (Fed. Or. 1995) at 1498, the principle of anticipation was explained by the Court. 

-In determining whether a patented invention is anticipated, die claims are 

SSr ™^Bjn light or ft. speeinoanon and pros^uuon tastory and identify 

SltmfoU M&- Co. v. Xinfcsndtate./n... 810F.2d 1113, mo, us v 
V506 (P^Cir. 1987) (Claims « nol int«pt.ted "in • VacnnnV). 

Th. —r has no. cam.d ft. burden of Wishing anlieipalion. The cUintad recital 

have no. been read in .igh< of Appellee sp.eiftc.lion and fte r^lion should be reveled. 


12 

PAGE 13118 1 RCVD AT 12120/2006 11:21:46 AM (Eastern Standard Time) » SVR:USPTO-EFXRF-5/8 » ONIS:2738300 * CSID:412 366 8203 * DURATION (mm-ss):0M4 

BEST AVAILABLE COPY 


SENT BY: CLIFFORD A. POFF; 


412 366 8203 ; 


DEC-20-06 11 :31AM; 


PAGE 14/18 


1„ the rejection of Appellant's sole independent claim 21 is stated by inserting the 
Appellant's disclosed teaching in the Jennings reference, thus rewriting the specification using 
appellant's claim terminology. The interpretation required the improper hindsight use of 

Appellant's invention^ 

For the foregoing reasons, the Appellant requests that the rejection of Appellant's 


cl aim s be overturned. 


Respectfully submitted, 



fifford A. Poflf 
Registration No. 24,764 
Agent for Appellant 


CAPoffflcl 

Enclosures 

(412) 366-6200 

Fax No. (412) 366-8203 
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(viii) Claims appendix. A 

2. The garment according to claim 21 further including short trouser garment leg 
portions and attachment devices operable along an inseam of said short trouser garment 
leg portions for reattachment of garment margins along said inseam. 

3. The garment according to claim 21 further including short trouser garment leg 
portions having an opening in a crotch area to avoid compression of genital organs of a 
male patient. 

5. The garment according to claim 21, wherein said garment body is made of a 
soft, quilted fabric for patients who generally remain in bed. 

6. The garment according to claim 21 wherein said garment body is made of a 

non-stretch fabric for a patient. 

7. The garment according to claim 21 further including a left loop and a right loop 
disposed on said front garment portion for passage of each of distal end of said right tail 
portion and said distal end of said left tail portion, back on itself . 

13. The garment according to claim 21 wherein said garment body includes side 
garment portions between said front garment portion and said back garment portion, and 
wherein plurality of handholds further includes at least two handholds disposed on said 

side garment portions. 

14. The garment according to claim 21 wherein at least one of said handholds are 
formed in said garment body and includes a pair of parallel openings defining a strap 
there between for grasping by a caregiver. 

18. The garment according to claim 21 wherein said plurality of handholds 
includes at least one rigid member in said garment body for improving a grip by a 
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caregiver to manipulate a patient. 

21 A garment used by a caregiver to manipulate a patient, said garment 
comprising a garment body including a front garment portion and a back garment portion 
traversing front and back areas, respectively, of said patient between at least a garment 
waist line area to a right tail portion and a left tail portion forming a garment body 
interconnection between said front garment portion and said back garment portion 
passing through the groin area of said patient to anchor said garment body in a direction 
perpendicular to said waist line area; attachment devices carried by a distal end of said 
right tail portion and a distal end of said left tail portion to form interconnections with 
said garment body; and a plurality of handholds on said garment body for use by a 
caregiver to manipulate said patient. 
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ix Appendix B 

Copies of evidence submitted under 

1. 37 CFR §1.130 None 

2. 37 CFR §1.131 None 

3. 37 CFR §1.132 None 

4. Any evidence entered by the examiner and relied upon by appellant in t 
appeal: 

i. U.S. patent 6,230,329 entered in the record by the examiner by t 

official action dated July 13, 2005, 

ii. U.S. patent 5,799,328 entered in the record by the examiner by 

official action dated July 13, 2005. 
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x Appendix C 

Related proceedings appendix pursuant to 37CFR§ 41 .39 (c) (1) (x) 
Copies of decisions rendered by a court or the Board in any proceeding identified pursuant to 
paragraph 37CFR§ 41.39 (c)(1)(H). None 
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